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ARMEN, Special Trial Judge: This case was heard pursuant to

the provisions of section 7463 of the Internal Revenue Code in

effect at the time that the petition was filed.! The decision to

1 Unl ess otherwi se indicated, all subsequent section
references are to the Internal Revenue Code in effect for 1998,
the taxable year in issue. Al Rule references are to the Tax
Court Rules of Practice and Procedure. All nonetary anounts are
rounded to the nearest dollar.
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be entered is not reviewable by any other court, and this opinion
shoul d not be cited as authority.

Respondent determ ned a deficiency in petitioners’ Federal
income tax of $5,181 for the taxable year 1998.

The issues for decision are:

(1) Wether petitioners are entitled to deduct WAshi ngton
State real estate excise taxes of $12,209. W hold that they are
not .

(2) Wether petitioners are |iable under section 72(t) for
the 10-percent additional tax on an early distribution from
petitioner Kurt Steven Urban’s (M. Urban) individual retirenent
account (IRA). W hold that they are to the extent provided
her ei n.

An adjustnment to the anount of petitioners’ item zed
deductions is a purely conputational nmatter, the resolution of
whi ch i s dependent on our disposition of the first disputed
i ssue.

Backgr ound

At the tine that the petition was filed, petitioners

resided in Portland, Oregon.

A. Real Estate Excise Tax

From 1994 t hrough 1998, petitioners owned and resided in a

single-famly hone |ocated at 5518 174th Pl ace Sout heast,
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Bel | evue, Washington. During this time, petitioners paid real
property taxes based on the assessed val ue of the property.

On June 12, 1998, petitioners sold their residence for
$678,000. Petitioners paid $12,068 in Washington State real
estate excise tax on the sale of their residence. Petitioners’
settlenment statenment concerning the sale of their residence
listed on line 1204: “Governnment Recordi ng and Transfer
Charges: Excise Tax $12,068.” After the sale of their residence,
petitioners relocated to Portland, O egon.

B. | RA Distribution

During the year in issue, petitioners had one daughter in
her sophonore year at Arizona State University and one daughter
conpleting high school. In the sane year, M. Urban started a
master’s degree programin business. Petitioners estimated that
t hey woul d i ncur approxi mately $25,000 i n education expenses for
1998.

To cover their education expenses, M. Urban w thdrew
$30,000 fromhis Merrill Lynch IRA. Petitioners calcul ated that
this anobunt woul d be sufficient to cover their estinmated
educati on expenses of $25,0002 as well as any Federal incone

taxes associated with the early withdrawal. For the taxable year

2 Petitioners reduced their education expense estimate to
approxi mately $20, 000 because they later |earned that high school
does not qualify as higher education.
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1998, petitioners stipulated that they paid and incurred
gual i fied hi gher education expenses of $15, 716.

M. Urban turned 48 years old in 1998 and was not di sabl ed
at any time during that year.

C. Form 1040

Petitioners tinely filed a Form 1040, U.S. Individual |ncone
Tax Return, for 1998. Petitioners attached to the Form 1040,
inter alia, Schedule A, Item zed Deductions. On line 8 of
Schedul e A, petitioners clainmed a deduction “Excise tax on sale
of WA residence” in the amount of $12,209.3

Petitioners properly reported on |ine 15b of the Form 1040
t he $30,000 distribution fromM. Urban’s | RA as taxable incone.
Petitioners did not report on their return the 10-percent
addi tional tax inposed by section 72(t) on that distribution.

D. Noti ce of Deficiency

In the notice of deficiency, respondent determ ned that
petitioners are not entitled to a deduction for taxes paid of
$12,209. Respondent further determ ned that petitioners paid
qual i fi ed hi gher education expenses of $11,580, which anount
reduces the portion of the early distribution that is subject to

the early withdrawal tax. Respondent thus determ ned that

3 The settlenent statement indicated that petitioners paid
an excise tax of $12,068. Petitioners, however, clained a
deduction for the excise tax in the amount of $12,209. This
di screpancy i s unexplained in the record.
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$18, 420 of petitioners’ early distribution is subject to the 10-
percent additional tax, and, therefore, that petitioners are
l'iable for such additional tax in the ambunt of $1,842.°

E. Petition

Petitioners tinely filed a petition with the Court disputing
the determ ned deficiency. Paragraph 4 of the petition states as
fol |l ows:

TWO ADJUSTMENTS ARE | N DI SPUTE

1) $12,209 Real Estate Excise Tax-Washington State
exci se tax paid under Chapter 82.45RCW Chapter 458-
61WAC is a recogni zed tax we paid in 1998 and shoul d be
deductible as an item zed deduction. This tax is a
real estate tax assessed uniformly in Washington State
and used for State, community and or governnental

pur poses.

2) The early IRA withdrawal penalty should not be
assessed because we had hardshi p educati on expenses in
excess of $20,000 (our cal cul ati on showed education
costs of $25,100) and in order to obtain after tax
dol l ars of nore than $20, 000, $30,000 had to be
wthdrawn. Full federal taxes were paid on the

wi t hdrawal , however | believe no penalty should be
charged on any portion of the w thdrawal.

D scussi on

We decide the issues in this case wthout regard to the
burden of proof because the facts are not in dispute and the
issues are legal in nature. See generally sec. 7491(a); Rule

142(a); Welch v. Helvering, 290 U. S. 111, 115 (1933); New

4 The parties stipulated, however, that petitioners paid
and incurred qualified higher education expenses of $15, 716.
Therefore, only $14,284 of petitioners’ early distribution is at
i ssue.
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Colonial Ice Co. v. Helvering, 292 U S. 435, 440 (1934); H gbee

v. Comm ssioner, 116 T.C. 438 (2001).

A. Real Estate Excise Tax

The first issue is whether petitioners are entitled to
deduct under section 164(a)(1l) the Washington State real estate
excise tax that they paid on the sale of their residence.

As rel evant herein, section 164(a) allows a deduction for
five specific categories of taxes, specifically including State,
| ocal, and foreign real property taxes. Sec. 164(a)(1).

Not wi t hst andi ng the general deductibility of taxes, any tax that
does not fall within one of the specific categories of deductible
taxes enunerated in section 164(a) and that is paid or accrued in
connection with the disposition of property shall be treated as a
reduction in the anount realized on the disposition of that
property.

Section 1.164-3(b), Income Tax Regs., defines real property
taxes as: “taxes inposed on interests in real property and | evied
for the general public welfare, but it does not include taxes
assessed agai nst |ocal benefits.” [Enphasis added. ]

Petitioners contend that Washington State’'s real estate
excise tax constitutes a State real property tax for purposes of
section 164(a)(1l). Petitioners’ theory is that the State of
Washi ngt on:

does not have a general state incone tax and therefore
must collect taxes fromother sources to run the state,
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| ocal and community services associated with al
citizens in the state of Washington. Al people who
sell there [sic] hones are uniformy assessed this
excise property sales tax. This is in effect a
property tax that is collected on the sale of every
home in the entire state of Washi ngton and shoul d be
able to be deducted the sane as any ot her state who has
a State Incone Tax that would be recognized as
deducti bl e and woul d be allowed on the Schedule A 1040
form

In support of their contention, petitioners rely on the Internal
Revenue Service's Form 1040 Instructions for Schedule A Line 6,
Real Estate Taxes, which state in relevant part:

I ncl ude taxes (state, local, or foreign) you paid on

real estate you own that was not used for business, but

only if the taxes are based on the assessed val ue of

the property. Also, the assessnment nust be nmade

uniformy on property throughout the comunity, and the

proceeds must be used for general community or

gover nnent al purposes. * * *”

As a prelimnary matter, however, we observe that
Instructions are not authoritative sources of lawin the tax

field. Casa De La Jolla Park, Inc. v. Conm ssioner, 94 T.C 384,

396 (1990). Taxpayers nust | ook to authoritative sources of
Federal tax |aw such as the statutes, regul ations, or judicial

decisions. Geen v. Conm ssioner, 59 T.C. 456, 458 (1972).

Thus, we begin our analysis by looking to State law to
determ ne whet her Washington State’s real estate excise tax
satisfies the definition of a real property tax for Federal
i ncome tax purposes; i.e., whether it is a tax inposed on an
interest in real property. |If the Washington State real estate

exci se tax does not constitute a State real property tax for
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pur poses of section 164(a)(1), then it would not be deductible as
such, but rather it would reduce the anount realized on the sale
of the property. Sec. 164(a).

The Washi ngton Revi sed Code Annotated section 82.45. 060, Tax
i nposed on sal e of property— Additional tax inposed (Wst 2000),
provides in part as follows:

There is inposed an excise tax upon each sale of rea

property at the rate of one and twenty-ei ght one-

hundr edt hs percent of the selling price. An anobunt

equal to seven and seven-tenths percent of the proceeds

of this tax to the state treasurer shall be deposited

in the public works assistance account * * *[%
[ Enphasi s added. ]

See Wash. Rev. Code Ann. ch. 82.45 (West 2000); Wash. Adm n. Code
sec. 458-61-015, Real Estate Excise Tax (2004).

According to the statute, it is clear that the nature and
character of the tax at issue are those of an excise tax.
Typically, an excise tax is inposed on the consunption,
manuf acture, or sale of certain comodities, privileges,
particul ar business transactions, and the like. See Flint v.

Stone Tracy Co., 220 U. S. 107, 151 (1911). In the instant case,

t he Washington State real estate excise tax is a tax on the

transaction or particular privilege of selling real property. In

> Petitioner clainms, and respondent does not dispute, that
the real estate excise tax is for the general public welfare. W
note that the public works assistance account is established in
the State treasury, and that the noney in the account is used to
make | oans and to give financial guarantees to |ocal governnents
for public works projects. Wash. Rev. Code Ann. sec. 43.155.050
(West 2000) .
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Mahl er v. Trenper, 243 P.2d 627, 629-630 (Wash. 1952), the

Suprenme Court of the State of Washington held that a county tax
on the sale of real estate is an excise tax and not a property
tax because it is a tax on the transaction rather than nerely
ownership. Mreover, this Court has held on several occasions
that so-called transaction privilege taxes concerning the
transfer of property are not deductible under section 164(a)(1)
because such taxes are not inposed on interests in property. See

Black v. Commi ssioner, 60 T.C. 108 (1973) (Pennsylvania State

real estate tax inposed on the transfer of property is not

i nposed on an interest in real property); G bbons v.

Commi ssioner, T.C. Meno. 1976-125 (Maryland State real estate

transfer tax on the purchase of a honme is not a deductible real

property tax); cf. Beinfohr v. Conm ssioner, T.C Meno. 1986-57

(a transaction privilege tax on a contractor’s gross proceeds of
sales less |land and | abor costs is an excise tax on the privilege
to engage in an occupation or business rather than a tax i nposed
on an interest in real property). W continue to follow these

pr ecedents.

Petitioners argue, however, that Washington State' s rea
estate excise tax is a formof real property tax because the
State of Washi ngton does not have a general State incone tax
unli ke nost States. The fact that Washington State does not have

a general State incone tax, however, is not determ native of
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whet her Washington State’s real estate excise tax constitutes a
real property tax for purposes of section 164(a)(1l).

There is nothing in Washi ngt on Revi sed Code Ann. ch. 82.45,
Exci se Tax on Real Estate Sal es (Wst 2000), nor inits
| egi slative history indicating that Washington State’s real
estate excise tax is in lieu of the State’s real property tax.?®
| ndeed, Washington State’s real estate excise tax is another
source of the State’s tax revenues, but it is separate and
di stinct from Washington State’s real property tax. In fact,
petitioners paid annual real estate property taxes based on their
ownership interest in property. In addition, when petitioners
sold their property, they paid a separate real estate excise tax
based on the sale transaction. Thus, petitioners paid at |east
two di stinguishable taxes on their property: an annual tax based
on their interest in the property, and a one-tine tax based on
the sale of their property. State |aw makes this distinction and
so shall we for purposes of section 164(a)(1).

Accordingly, we sustain respondent’s determ nation on this

i ssue.

6 W note that Washington State’'s real estate excise tax is
found in Wash. Rev. Code Ann. tit. 82, Excise Taxes (West 2004),
whereas the State's real property tax is found in Wash. Rev. Code
tit. 84, Property Taxes.
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B. Section 72(t) Additional Tax

The next issue is whether petitioners are liable for the 10-
percent additional tax under section 72(t).

Cenerally, a distribution froman IRAis includable in the
distributee’s gross incone in the year of distribution under the
provi sions of section 72. Secs. 61(a)(9), 408(d)(1), (3); see
secs. 408(a), 4974(c)(4). Such distributions nmade prior to a
taxpayer’s attaining the age of 59-1/2 that are includable in
i ncone generally are subject to a 10-percent early w thdrawal tax
unl ess an exception to the tax applies. Sec. 72(t)(1). As
rel evant herein, section 72(t)(2)(E) exenpts distributions from
the early withdrawal tax to the extent such distributions do not
exceed a taxpayer’s qualified higher education expenses for the
taxabl e year. See secs. 72(t)(2)(E), (7); 529(e)(3), (5).

In the instant case, petitioners withdrew $30,000 from M.
Urban’s IRA. Petitioners properly included this anount on the
Form 1040 as taxable inconme. Although respondent initially
determ ned that petitioners had qualified higher education
expenses of $11,580, the parties stipulated that petitioners had
gual i fied hi gher education expenses of $15,716, thus reducing the
anount of the IRA distribution that is subject to the early
withdrawal tax to $14,284. Petitioners, however, did not include
on the Form 1040 the 10-percent early withdrawal tax on any

portion of the IRA distribution. Thus, the issue is whether
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petitioners must pay an early withdrawal tax on that portion of
their IRA distribution that exceeded their qualified higher
educati on expenses; i.e., $14,284.

Petitioners conceded at trial that they knew they had to pay
regul ar incone tax on the early withdrawal but felt that they
“woul d avoid the penalty associated with it for early wthdrawal”
based on the exception for higher education expenses. The
essence of petitioners’ contention is that, in order to obtain
sufficient after-tax dollars to pay for their estimted education
expenses, as well as the regular incone tax inposed on the IRA
distribution, they had to withdraw an anount in excess of their
estimated educati on expenses. Petitioners argue that this “catch
22”7 was not the intent of the early wi thdrawal tax because they
are being unfairly penalized for taking an early I RA distribution
for the purpose of paying for higher education expenses. As
such, petitioners contend that no part of the distribution should
be subject to the early withdrawal tax under section 72(t).

Petitioners, however, cite no authority to support their
proposition, and we are aware of none. The situation presented
by petitioners (i.e., that the entire distribution should be
exenpt fromthe early wthdrawal tax under the exception for

qual i fi ed hi gher education expenses because a portion of the

" Petitioners describe the “catch 22" as: “In order to get
t he anbunt you need, you have to take nore than you need.”
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distribution is attributable to the tax consequences associ at ed
with such withdrawal) is not addressed by any of the express
statutory exceptions to the early withdrawal tax. Further, there
is nothing in the legislative history of section 72(t) nor in the
case |law to support an exception for the portion of an early
distribution used to pay for the tax effect of a distribution
taken for qualified higher education expenses.

The Tax Court is a court of limted jurisdiction and | acks

general equitable powers. Conm ssioner v. MCoy, 484 US. 3, 7

(1987); Hays Corp. v. Conm ssioner, 40 T.C. 436, 442-443 (1963),

affd. 331 F.2d 422 (7th Gr. 1964). Consequently, our
jurisdiction to grant equitable relief is [imted. Wods v.

Conmm ssioner, 92 T.C. 776, 784-787 (1989); Estate of Rosenberg v.

Comm ssioner, 73 T.C. 1014, 1017-1018 (1980). Although we

acknowl edge that petitioners used the IRA distribution for
| audabl e purposes, absent sone constitutional defect we are

constrained to apply the law as witten, see Estate of Cowser v.

Comm ssioner, 736 F.2d 1168, 1171-1174 (7th Gr. 1984), affg. 80

T.C. 783, 787-788 (1983), and we may not rewite the |aw because
we may “‘deemits effects susceptible of inprovenent’”

Comm ssioner v. Lundy, 516 U. S. 235, 252 (1996) (quoting

Badaracco v. Conm ssioner, 464 U.S. 386, 398 (1984)).

Accordingly, petitioners’ appeal for relief nmust, in this

i nstance, be addressed to their elected representatives. “The
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proper place for a consideration of petitioner’s conplaint is the

hal | s of Congress, not here.” Hays Corp. v. Conm Ssioner, supra

at 443.

Therefore, we conclude that $14,284 of petitioners’ |IRA
distribution is subject to the additional tax under section
72(t). Accordingly, we sustain respondent’s determ nation on
this issue to that extent.

C. Concl usion

We have considered all of the other argunents made by
petitioners, and, to the extent that we have not specifically
addressed those argunents, we conclude themto be without nmerit.?®

Revi ewed and adopted as the report of the Small Tax Case
Di vi si on.

To reflect our disposition of the disputed issues, as well

as respondent’s concessi on,

Deci sion will be entered

under Rul e 155.

8 Petitioners at trial suggested obliquely that the
exception for nedical expenses under sec. 72(t)(2)(B) mght also
apply. Petitioners, however, did not present any evidence
what soever in support of this contention.



